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Numbers in bold squared brackets below correspond to paragraphs in GJ.   

Where these numbers appear below it means that you will find findings or observations from the Tribunal relevant to the subject matter being discussed.  
1.	Winners and Losers


(a)	The Obvious Winners  (a.k.a. those cases falling squarely within the Headnote or ‘Conclusions’ section of the determination [355-356])


1.	Those actively working for Tamil separatism and/or to destabilise the Sri Lankan state (regardless of ethnicity).     


2.	Those who actively engage (or are perceived to be engaged) in activities to encourage the resurgence of the LTTE or any other separatist Tamil armed group.  


3.	Those who are (or who are perceived to be) a threat to the integrity of Sri Lanka as a single state because they are (or are perceived) to have a significant role in relation to post-conflict Tamil separatism within the diaspora and/or a renewal of hostilities in Sri Lanka.   


4.	Journalists critical of the government.  


5.	Human Rights activists opposed to the Sinhalisation of the Sri Lankan state.


6.	Anyone whose present or past activities lead them to be placed on a stop list.    

Remember that being on a stop list is enough.   Therefore your client does not need to prove that he/she is in any way attached to the diaspora etc.    


7.	Those witnesses to war crimes of May 2009 who have identified themselves as such. 


8.	Those who risk being detained for any of the above reasons.    


Remember that HJ(Iran)/RT(Zimbabwe) principles apply to many of the above.
(b)	Less Obvious Winners (aka. those cases where the SSHD’s decision makers and/or Tribunals will have to be taken to passages in the determination) & the focus of this seminar


1.	Those whose cases fall within the UNHCR Guidelines but do not immediately fall within the Headnote or Conclusions.


2.	Those who will be placed into rehabilitation.


3.	Those opposing Sinhalisation of the North (Vanni, Jaffna).     It may be that your client was simply asserting his right to reclaim his land after the war and is not doing so under the banner of human rights or Tamil separatism.   




(c)	Should have been winners?  More evidence needed


1.	Those subject to the post-rehabilitation monitoring.


2.	Those on watch-lists who will be subject to monitoring.




(d)	Obvious Losers


Tickbox assessment to risk (ie. LP, TK).     Good or Bad?   

1.	Good:  In the past many clients’ cases did not fall within the LP/TK risk categories but would/should have succeeded on a wider analysis of the political/human rights situation in Sri Lanka.  

2.	Mixed Blessing:   May lead to more refusals from the Secretary of State as GJ is not a straightforward determination.  It requires thought.    

2.	Important Other Findings


(a)	These are conclusive findings. 


1.	Seriousness of charges against the individual is not determinative of whether a bribe can be paid and a detainee released [276].

2.	It is possible to leave through the airport even when a person is being actively sought [170, 276].  

3.	No computers at checkpoints [312, 348].

4.	All returnees will receive visits at their home address and be subject to monitoring [347].




(b)	These are very positive findings.   

You therefore do not (or at least should not) need to spend time and energy  previously required to meet the age-old excruciating credibility challenges raised by the Secretary of State in respect of, eg,  your client’s ability to cross checkpoints, get through the airport hindered and be  released from detention on account of bribes being paid.  




Notes:










3.	Evidence the Secretary of State Accepted [166-179]


(a)	Remember to emphasise these points in any written or oral representations.  Not all of the below found their way into the conclusions section of the determination.  It doesn’t matter.   Look what the Tribunal said:


‘Mr Hall [counsel for the Secretary of State] accepted that the country guidance would have to change.  He also accepted a number of points as having been established.  We consider he was right to do so, on the evidence now before us.   Where relevant the concessions he made have informed the country guidance we give, but that guidance is based on all of the evidence and argument, written and oral, before us.’ [167]:   

1.	Those in custody are at risk of persecution.

2.	Detention without judicial supervision amounts to persecution, ergo, rehabilitation is persecution. 

3.	Forced returnees will have to give an address to which they are returning and they will be visited by the police or the CID soon after.   They will be detained if of interest.

4.	No detention facilities at the airport.

5.	Given the prevalence of bribery and corruption, being able to leave the airport unhindered is not probative of a lack of adverse interest.

6.	For those who are of interest they can be traced easily.  

7.	Internal relocation is not available. 

8.	Those on a stop list (those subject to court orders, arrest warrants) will be detained on arrival.

9.	No computers at checkpoints.

10.	Those on a watch list will be monitored.


These issues are therefore established.  You should not have to argue otherwise.
4.	What the Tribunal made of the UNHCR Guidelines [288-294] 

(a)		Unfortunately, the Tribunal’s conclusions on what weight to give the UNHCR guidelines (other than to the issue of internal relocation) are very unclear.  References to the guidelines within the determination:

 ‘291.	The list of groups requiring ‘particularly careful examination’ who may be, and in some cases are likely to be, in need of international protection was as follows:
“(i)	persons suspected of certain links with the Liberation Tigers of Tamil Eelam (LTTE);

 (ii)	certain opposition politicians and political activists;
		
	(iii) 	certain journalists and other media professionals;
	
	(iv) 	certain human rights activists;
	
	(v) 	certain witnesses of human rights violations and victims of human rights violations seeking justice;
	
	(vi) 	women in certain circumstances;
	
	(vii) 	children in certain circumstances; and

		(viii) 	lesbian, gay, bisexual, transgender and intersex (LGBTI) individuals in certain circumstances.”

		.…

	290.	We have considered the passage on page 27 of the UNHCR Guidelines relied upon by Miss Jegarajah:  with respect, we disagree with her assessment that it asserts that any former links with the LTTE are determinative of an asylum claim today.  The relevant passage begins on page 26 and reads as follows:

“A. Risk Profiles

A.1 Persons Suspected of Certain Links with the Liberation Tigers of Tamil Eelam (LTTE)
….previous (real or perceived) links that go beyond prior residency within an area controlled by the LTTE continue to expose individuals to treatment which may give rise to a need for international refugee protection, depending on the specifics of the individual case.  The nature of these more elaborate links to the LTTE can vary, but may include people with the following profiles:


1) 	Persons who held senior positions with considerable authority in the LTTE civilian administration, when the LTTE was in control of large parts of what are now the Northern and Eastern Provinces;

2)	Former LTTE combatants or “cadres”;

3) 	Former LTTE combatants or “cadres” who, due to injury or other reason, were employed by the LTTE in functions within the administration, intelligence, “computer branch” or media (newspaper and radio);

4) 	Former LTTE supporters who may never have undergone military training, but were involved in sheltering or transporting LTTE personnel, or the supply and transport of goods for the LTTE;

5) 	LTTE fundraisers and propaganda activists and those with, or perceived as having had, links to the Sri Lankan diaspora that provided funding and other support to the LTTE;

6) 	Persons with family links or who are dependent on or otherwise closely related to persons with the above profiles.
	
		..’.
	[Emphasis added]
The effect of that passage is that these categories remain fact-specific.  
We shall set out later, in the light of the wide-ranging expertise we have heard and read, what we consider to be the fact-specific risk groups, some of which overlap with the general categories set out in the UNHCR guidelines generally and at paragraph A.1 in particular.’



(b)	Elsewhere in the determination:


‘UNHCR’s evidence on internal relocation ‘accords’ with the evidence before the Tribunal’ (see [291-292]).

UNHCR has ‘..assisted us in reaching the conclusions on country guidance we have not heard evidence on all categories..’[355].

‘Having considered and reviewed all of the evidence including the latest UNHCR guidance’ [356]. 


(c)	Unclear what all these actually means.   

i.	Arguably all of the UNHCR’s evidence accorded ‘with the evidence before the Tribunal’ (read the expert evidence in the Appendices to the determination). Although the Tribunal does not expressly endorse all of the UNHCR guidance (only internal relocation), it is still possible to use them to our clients’ advantage.

2.	What are ‘elaborate links’ to the LTTE?   In GJ’s case, the Tribunal uses the UNHCR’s phrase ‘elaborate links to the LTTE’ to mean GJ’s links to Prabhakaran’s inner circle, via his sister [396] whereas the UNHCR probably meant those who have more than mere prior residency in Vanni.   In MP’s case his ‘elaborate links’ to the LTTE was his and his brother’s membership of the LTTE [447].     

(d)	Was the Tribunal correct in disagreeing with Shivani Jegarajah’s submission that all former LTTE members/activists are at risk?  Surely, if on GJ principles, the GOSL is seeking out and will persecute those who it knows or perceives as acting against it and/or those holding a committed political belief in opposition to the Sri Lankan state then at the very least someone who has in the past positively acted against the GOSL (ie all LTTE members/supporters) have to be at risk, don’t they? 
5.	The Returns Process 


(a)	Anyone who requires an ETD must apply for one.  During this process, questions are asked in order to ID them and their families and this includes whether they had any past LTTE connections [345].


(b)	Those seeking travel documents will have a file created in Colombo and will be interviewed in London before a decision is made whether or not to issue an ETD.  By the time Colombo emails the Sri Lankan High Commission the EDT, the GOSL will know everything they need to know about the individual concerned [351-352]. 

(c)	Returnees’ onward address given at the airport [266].


(d)	Returnees will be interviewed at the airport and unless it is established that they had significant diaspora activities, returnees are likely to be allowed to continue to their home area [326].







Notes: 














6.	Diaspora Activities [335-352]


(a)	The Tribunal states:


1.	Committed Tamil activists working for Tamil separatism and to destablise the unitary Sri Lankan state are perceived by the GOSL as opposing the Sinhalisation of the state.  

‘The question that concerns the GOSL is the identification of Tamil activists working for Tamil separatism and to destablise the unitary Sri Lankan state’ [336].


2.	Attendance at a demonstration (or even several) is not enough in itself to show that the individual is a committed Tamil activist seeking to promote Tamil separatism within Sri Lanka.  That will be a question of fact in each case, dependent on what diaspora activities have been carried out [351].


(b)	How will the GOSL identify the individuals, who are seeking to destabilise the unitary state, within the diaspora and in Sri Lanka itself?


1.	By using face recognition technology, photographs taken at demonstrations, filming [336] and its sophisticated extensive intelligence [354].


(c)	Where in the evidence does it say that an individual’s diaspora activities should be ‘significant’?


	1.	It doesn’t.   The Tribunal only says so in the conclusions.  

2.	If a person attends ‘several’ demonstrations, it is likely that he / she will be photographed.  The GOSL can on all accounts use face recognition technology to identity that person.   It should not matter if the person cannot articulate their commitment to Tamil separatism.  The perception will be that they have a significant role or are connected to those with one.  
7.	Rehabilitation


(a)	A risk of being rehabilitated = a risk of persecution.   As stated above, this is now established.   However, bizarrely, the Tribunal does not say as much in the section entitled ‘Rehabilitation’ at [316-319] (probably a good place to have said so).     


(b)	Who is at risk of being rehabilitated?


1.	Look to the summary of the evidence of Professor Gunaratna [Appendix K].


	2.	The Tribunal says: 

‘The “rehabilitation” programme was designed by the Sri Lankan government to re-educate former LTTE cadres, who may never have known peace, and enable them to return to the community as ordinary citizens. The best evidence on this should have been that of Professor Gunaratna, who helped design the programme…’. [316].  

Rehabilitation process was applied to all identified LTTE cadres at the end of the war. It is not its purpose now.  It is used where a person is considered to be involved in possible resurgence of the LTTE or contacting the active diaspora [349].  


3.	Attention:  The Tribunal states ‘Tamils returning from the diaspora who did not undergo rehabilitation during 2009-2011 are not for that reason at risk now, unless they can be shown to come within the risk factors presently identified’  [349].     That is not all of what Professor Gunaratna’s evidence was:

‘The Sri Lankan government strategy is to send through its rehabilitation program anyone who the government believes can benefit from the rehabilitation program.   Although not all, some of those who are in remand prison earmarked for prosecution were sent for rehabilitation. The selection is made on a case by case basis by the police, security and intelligence services.’

‘Although not all, some of those who engage in LTTE support activity, such as four students from Jaffna University were sent for rehabilitation in 2012. Those who were engaged in raising the LTTE flag to mark martyrs day in 2012 were arrested and detained and not sent for rehabilitation. Those who are deported from foreign countries are held in detention, investigated, and either prosecuted or rehabilitated.’

‘The Sri Lankan authorities will view any LTTE cadre, such as GJ, who did not go through rehabilitation suspiciously.   This is because of the trust placed by the government on the rehabilitation of LTTE cadres.’
		
‘While membership and degree of involvement were the primary criteria for selecting a former LTTE cadre for rehabilitation in 2009, today, it is a decision by the Sri Lankan police, security and intelligence services.’

‘Those LTTE cadres who had been through the rehabilitation programme but who the security services believe to be in communication with LTTE operatives in the diaspora would be re-arrested and detained. I know that the reason behind the arrest in Jaffna of the 45 LTTE cadres who had been through the rehabilitation programme was that it was believed by the security services that they had been in communication with LTTE operatives abroad.’


(c)	Therefore:


1.	If your client is an ex-LTTE member who has not been rehabilitated,  argue that it is highly likely he will be.    

2.	To get round what the Tribunal finds at [349], you can argue that he/she will be perceived as being in contact with the diaspora in London, perceived to be politically committed to separatism etc. and therefore fit him/her within the Tribunal’s risk categories.  



8.	Monitoring

(a)	Your clients will be subject to post-return/post-rehabilitation monitoring.  The Tribunal say this does not amount to persecution though.

(b)	The Tribunal does not really explain why.  GJ’s ‘monitoring’ involved the Sri Lankan security forces requiring him to report and a number of ‘visits’ to his house during which the house was searched and his mobile telephone checked in order that the security forces knew who he had been talking to.  

(c)	In such circumstances, couldn’t monitoring amount to persecution as defined by the Council Directive 204/83/EC, (see Article 9).

(d)	There is no evidence in the determination that can suggest anything other than the monitoring will be for as long as the GOSL think it necessary.    How long is this?    

(e)	Given the likely nature of the monitoring and its likely duration, arguably this fits within Article 9’s definition of persecution. 


_____________________________________________________________________________________________________

Notes:















9.	The Individual Appellants’ Cases


(a)	GJ - Why his appeal was allowed [358-398].


1.	Had ‘elaborate links to the LTTE’.  Sister closely connected to Prabhakaran.

	
2.	Would be of interest on return.

	
3.	He would be required to complete an application for an ETD.

	
4.	The authorities will know everything they need to know about him.  

	5.	The authorities within Sri Lanka have knowledge of the appellant’s previous role within the LTTE, and in particularly his significant involvement in the LTTE’s finance wing and its fuel supply. 

	6.	Enquiries have been made on him since he has been in the UK.
[bookmark: _GoBack]
	7.	Reasonably likely that the Sri Lankan authorities perceive the appellant as having a significant role in relation to post-conflict Tamil separatism within the diaspora.  




Note:  GJ was a fighter but had not been rehabilitated because he had been arrested before the final surge and had not been screened.  His role in the LTTE itself was in fact arguably not significant.  However, his evidence was compelling as to the reasons he joined the LTTE and his belief in Tamil separatism.





(b)	NT - Why NT’s appeal was dismissed [399-434]:


1.	NT had been forcibly recruited into the LTTE. He had surrendered in May 2009.  He had been identified as a LTTE member and passed over to the CID.   He had been released on payment of a bribe. There had been post UK arrival visits to his family home in Sri Lanka.


2.	The Tribunal concluded that:  He was not sent for rehabilitation as was not of sufficient concern to the authorities.  There would be a record on him but nothing would indicate that he would be on a stop list.  He had not been involved in the London diaspora.  He will be monitored on return but this is not persecution. 



(c)	MP - Why MP’s asylum appeal was dismissed [435-457]:

1.	Although he had been an LTTE fighter and had elaborate links to the LTTE, he had taken no part in diaspora activities.   Will not be perceived as being a person seeking to destablise the single Sri Lanka state or revive the internal armed conflict. 
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